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Cross-border insolvency
It is perhaps even rarer to have to deal 
with this. As an adviser I never had to 
and I suspect I would have been pretty 
scared too. What follows is an overview 
of how different countries may recognise 
UK insolvency and vice versa rather than 
a detailed outline of different regimes. 
The Insolvency Service Technical Manual 
is the most accessible reference point 
and mainly refers to bankruptcy and IVA 
processes, and not DROs.

Centre of main interests 
(COMi) and forum 
shopping
The COMI is the place that the court 
needs to ascertain is where somebody 
largely carried on business or lived  before 
they went bankrupt or entered an IVA. It 
is important as it answers which country 
has jurisdiction. 

The EC Regulation on Insolvency 
Proceedings (EC) No 1346/2000 binds 
member states other than Denmark. It 
decided that there can only be one COMI 
and that this has to be accepted in other 
states (ie if the COMI is England, then 
France must accept this and proceedings 
cannot then begin in France). Any 
challenge would have to be through the 
courts. 

‘Secondary’ proceedings may begin in 
another nation but can only be concerned 
with assets in the originating member 
state, rather than elsewhere. In paragraph 
13 it states that the COMI should be 
based “where the debtor conducts the 
administration of his interests on a regular 
basis…” It is otherwise not defined. 
The Technical Manual 41.61 onwards, 
provides some guidance. 

Once established, the jurisdiction 
including the powers of the Official 
Receiver or trustee (and an IVA 
Supervisor) must also be recognised in 
other member states. These people are 
termed the ‘liquidator’ in the regulations. 
Chapter 41 of the Technical Manual deals 
with the EU cross-border issues.

Due to being host to an even-handed 
regime, the UK is a focus for bankruptcy 
tourism or forum shopping as it is 
otherwise known.

To a certain extent it is unavoidable, but 
there is a required degree of permanence 
when determining a COMI. Homes, 
business and employment should be 

considered. In most cases it is straight 
forward, but if a client is being threatened 
with bankruptcy in a foreign court whose 
regime is more penal, it is useful to know 
jurisdiction can be challenged. 

If a COMI appears a sham (say for 
instance a relocation of business just to 
obtain bankruptcy relief in the UK) then 
the subsequent order may be annulled. 

If the issue is not an EU issue but involves 
other countries, then the COMI can be 
defined by the Insolvency Act 1986 and 
section 265. This certainly requires a 
strong connection to an area requiring a 
person to be “domiciled” in England and 
Wales, and also “personally present”. 
Failing that, a test that someone has lived 
or carried on business in the UK during 
the past three years is applied. 

New EU legislation has been written and 
will be implemented in 2017 that will 
require greater inspection of exactly where 
a COMI is.

Cross-border in the uK
Chapter 42, part 4 of the Technical 
Manual deals with this and it is relatively 
straightforward. England and Wales are 
seen as one entity, but all UK countries 
recognise each other’s insolvency. To 
take action to recover property, an Official 
Receiver in England or Wales should apply 
for assistance from the courts in Scotland/
Northern Ireland and vice versa (section 
42.87).

united Nations 
Commission on 
international Trade Law 
(uNCiTRAL) 
Outside of the EU the UNCITRAL provided 
a ‘model law’ for countries to adopt. It 
is not law in itself and if adopted needs 
to be put into regulation by each nation 
separately. The idea is to harmonise trade 
(and insolvency) internationally. The 
Technical Manual outlines the adoptees 
but an up to date list of adoptees can be 
found at tinyurl.com/ngf5x2c 

Adoptees are more likely to recognise 
the powers of a UK insolvency order and 
Official Receiver etc.

Model law was adopted by the UK in 
The Cross-Border Insolvency Regulations 
2006 (section 2 and schedule 1). Unless 
Proceedings in another state appear 
unjust, the UK court is likely to assist. 
Likewise an adoptee is more likely to 
assist with a UK order. 

Within the 
Commonwealth, isle 
of Mann and Channel 
islands
If neither EU regulations nor UNCITRAL 
apply then a Commonwealth territory is 
also more likely to assist. In many of these 
nations the insolvency laws date back to 
the British Empire and the Bankruptcy Act 
1914, so other forms of insolvency may 
not be widely recognised. With regards to 
the Channel Islands and Isle of Mann, all 
have reciprocal arrangements with the UK 
to recognise most insolvency proceedings 
that debt advisers will come across. 

The rest…
Section 42.11 of the Technical Manual 
outlines a list of countries that are covered 
by “mutual assistance” which allows 
for them to consider recognising UK 
insolvency. An Official Receiver would 
have to apply to the relevant court in a 
given country to be recognised under 
mutual assistance, and any other nation 
not covered by agreements or convention. 
The UK generally recognises all other 
insolvency, but other nations may not 
recognise our own. Indeed, some may 
also have legislation that prioritise things 
like property and asset rights ahead of 
insolvency.

immigration advice
It is often the great intangible; the extent 
to which any insolvency or judgment 
may affect a client’s citizenship and 
immigration rights but do remember to 
flag this. A client should be signposted 
for specialist advice on this issue. The 
Office of the Immigration Services 
Commissioner4 may be helpful.

With a deep breath and a measured plan 
of attack, we are able to give clients an 
idea of what might await where they 
have foreign debts. If a client wishes to 
challenge registration, in most instances 
case law and public policy issues must be 
cited and therefore specialist consultancy 
will almost always be required. 

Good luck, bon chance, pob lwc, 
powodzenia…!
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4. www.gov.uk/government/organisations/
o f f i ce - o f - the - immig ra t i on -se r v i ces -
commissioner
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